UNI TED STATES DI STRI CT COURT
NCRTHERN DI STRI CT OF | OMA
EASTERN DI VI SI ON

UNI TED STATES OF AMERI CA,)

)
Plaintiff, ) Givil Action No. C94-1023
)
V. ) Hon. Mchael J. Ml oy
)
MERCY HEALTH SERVI CES and) RESPONSE TO SECOND REQUEST FOR

FINLEY TRI - STATES HEALTH ) PRODUCTI ON OF DOCUMENTS TO
GROUP, | NC., ) UNI TED STATES OF AMERI CA

)
Def endant s. )

Plaintiff United States of Anerica nmakes the foll ow ng response
to the Second Request for Production of Docunents to United
States of Anerica ("the Second Request").

OBJECTI ONS TO THE REQUESTS

The United States objects to the Second Request in its entirety
to the extent it requests docunents protected from di scovery and
di scl osure by the attorney-client privilege, the deliberative
process privilege, the work product doctrine, or any other
privilege avail abl e under Federal or State statutory,
constitutional, or conmon | aw.

OBJECTI ONS TO DEFI NI TI ONS AND | NSTRUCTI ONS

The United States objects to the Definitions and Instructions in
the Second Request to the extent they attenpt or purport to

i npose obligations greater than those authorized by the Federal
Rules of Civil Procedure. The United States objects to the

foll ow ng paragraphs of the Definitions and Instructions of the



Second Request, as follows:

A The United States objects to paragraph A to the extent
it calls for production of docunents not in the possession,
custody or control of the Antitrust Division of the Departnent of
Justice, and to the extent it attenpts or purports to expand the
obligation of the United States to supplenent its response in
accordance with Fed. R GCv. P. 26(e).

C. The United States objects to paragraph C to the extent
as unduly burdensone. Wthout in any way waiving that or any
ot her objection, the United States states that it is unaware of
any such docunents.

D. The United States objects to paragraph D to the extent
it attenpts or purports to expand the obligation of the United
States to supplenent its response in accordance with Fed. R G v.
P. 26(b)(5).

E. The United States objects to paragraph E as unduly
burdensone to the extent it attenpts or purports to inpose
obligations to search all back up or storage systens for
conput er-generated material. The United States further objects
to this paragraph to the extent it attenpts or purports to inpose
on the United States the obligation to translate information in a
data base or nmachi ne readable form

G The United States objects to paragraph G to the extent
it seeks information not in the possession, custody or control of
the Antitrust Division of the Departnent of Justice.

H. The United States objects to paragraph Hto the extent
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it seeks information not in the possession, custody or control of
the Antitrust Division of the Departnent of Justice.

l. The United States objects to paragraph | as vague,
unintelligible and unduly burdensone.

M The United States objects to paragraph M as unduly
broad and burdensone.

N. The United States objects to paragraph N as unduly
broad and burdensone.

O The United States objects to paragraph Oto the extent
it attenpts or purports to inpose obligations greater than those
authorized by Fed. R GCv. P. 34.

P. The United States objects to paragraph P as unduly
broad and burdensone.

R The United States objects to paragraph R as unduly
broad and burdensone.

S. The United States objects to paragraph S as unduly
broad and burdensone.

OBJECTI ONS AND RESPONSE TO REQUESTS

1. Produce all declarations, affidavits, deposition
transcripts, witness statenents, and letters referring or
relating to any nerger, acquisition, partnership, consolidation,
conbi nation, joint venture or other transaction involving
hospitals in or around Mdline, Illinois, Davenport, |owa, and/or
Des Mbines, |owa.

We do not understand defendants' reasons for requesting such

docunents. As such, the United States objects on the grounds
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that they are irrelevant and not calculated to | ead to adm ssible
evi dence. Moreover, whatever the intendnent of the request, the
United States further objects to the extent that producing such
docunents: (i) could require the United States to disclose the
exi stence of a fling under the Hart-Scott-Rodi no Antitrust

| mprovenents Act, 15 U.S.C. 18a, which is specifically prohibited
by Section 7A(h) of the Cayton Act; (ii) could inproperly invade
privacy interests of private parties in violation of 15 U S. C
1314(f); and (iii) inpair the Justice Departnent's |aw
enforcenment efforts. Finally, the United States objects because,
even if there were sone marginal relevance, that rel evance woul d
be outwei ghed by the undue burdensoneness of the request,
conpounded by its being overly broad in scope.

2. Produce all docunents relating to the safety zone for
hospital nmergers set forth in the Policy Statenents of Antitrust
Enforcenent Policy in the Health Care Area, issued Septenber 15,
1993, including, without limtation, all internal correspondence
and comuni cations and all docunents and/ or correspondence
recei ved, dated or effective on or after Septenber 15, 1993.

The United States objects to this request in part for the
sanme reason that it objects to Request 1, nanely, that defendants
are targeting the exercise of prosecutorial discretion as part of
di scovery.

The United States further objects to this request as
duplicative of Request 13 of Defendants' First Set of

Interrogatories and First Request for Production of Docunents and
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the issues presented in Defendants' Mdtion to Conpel. As set
forth in the United States' Qpposition to the Motion to Conpel,
t he docunents requested are outside the scope of perm ssible

di scovery and are protected by the deliberative process

privil ege.

3. To the extent not previously produced, produce al
decl arations, affidavits, deposition transcripts, wtness
statenents, and letters received fromand/or referring or
relating to Richard Van Bell, John Deere Conpany, Heritage
Nat i onal Heal t hpl an, John Deere Fam |y Heal t hpl an and/ or John
Deere Famly Health Centers, including, without Iimtation,
docunents relating to transacti ons other than DRHS.

The United States has produced or is producing today
unprivil eged docunents enconpassed by this request that were
generated or received in connection with this action. To the
extent additional docunments are sought, the United States objects
on rel evance (such docunments would not be relevant or likely to
| ead to rel evant evidence), burdensoneness (the request is overly
broad and undul y burdensone) and privilege (attorney-client;
attorney work product; deliberative and investigative process)
grounds. The defendants have the depositions, wtness
statenments, affidavits, and transcripts. Wthout waiving the

obj ections above, the Governnent is produci ng docunents



USA 01-43, which consists of correspondence and materials

regardi ng Deere's CI D production.

have sone of these docunents.

Dat ed: August 12, 1994

The defendants may al r eady

Mar y

Beth M Gee

Eugene D. Cohen
Jessica N. Cohen

U. S.

Department of Justice

Antitrust Division

555 4th Street,
Washi ngt on,

Tel :
Fax:

N. W Room 9901
D.C. 20001

(202) 307-1027

(202) 514-1517



VERI FI CATI ON

I, Jessica N. Cohen, declare:

1. | aman attorney with the United States Departnent of
Justice, Antitrust Division.

2. | verify that authorized enpl oyees and counsel for the
United States assenbled the facts stated herein; and that the
facts herein are true and correct to the best of ny know edge,

i nformation, and belief.

3. | declare under penalty of perjury that the foregoing

is true and correct.

Executed in Washington, D.C. on , 1994.

JESSI CA N. COHEN



